THE BANK OF CALIFORNIA

Main Office: 400 California Street - San Francisco, California - Mailing Address: P.O. Box 45000, 94145 - (415) 765-0400

REGISTERED MAIL RECORDATION N%zﬁﬁﬁlw 1425 ' l\fo.gmvtd y:’jftm‘i'i
December 18, 1979 DEC 2819799 20 aM  Da_DEC 281979
§§22522;Zeo£o;;:rce Connniss'ggrrERSTATE COMMERGE COUMISSON 1: ié‘qu\
Washington, DC 20423 Weskdngton, p, ¢,

RE: Railroad Equipment Security Agreement
and Mortgage (Mortgagor: Edward C. Barasch)

Dear Sir:

Enclosed for filing with and recording by the Interstate Commerce
Commission pursuant to Part 1116 of Title 49, Code of Federal .
Regulations are three executed copies of the above-referenced
document,

The Names and Addresses of the parties to the transaction are:

Mortgagor: Edward C. Barasch
c/o Gale Corporation
.110 Atherton Ave.
Atherton, Ca. 94025

Mortgagee: The Bank of California, N.A. e
ATTN: Frances A. Streets R !
Vice President SRS
P.0.Box 45000 ‘ feo
400 California Street ETIEN
San Francisco, Ca. 94145 :

(PRI

evgrt

A description of the equipment is as follows:
Two 50'6", 70-ton Boxcars,
A.A.R. Mechanical Designation "XM";
Reporting Marks XM 9099 and XM 9100

I, Frances A. Streets, certify that I am an executive officer of The

Bank of California, N.A., Mortgagee herein, having knowledge of the
matters set forth herein.
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THE BANK OF CALIFORNIA
National Association

December 18, 1979

Secretary of the

Interstate Commerce Commission
Page 2

Enclosed is this Bank's check in the amount of $50.00 payable
to the Secretary of the Interstate Commerce Commission being
the prescribed fee for filing and recording the foregoing
document.

Please return one counterpart with the recordation number
and the date and hour of recordation to:

The Bank of California, N.A.

ATTN: Frances A. Streets, Vice President
P.0.Box 45000

San Francisco, Ca. 94145

If you have any questions with respect to the foregoing, you
may call the Bank's counsel, Richard Hazlewood, Esq. (collect)
at (415) 765-2513.

Yours truly,

Fsees 7 Pk

Frances A. Streets
Vice President

FAS:1k
Enclosure
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OFFICE OF THE SECRETARY

The Bank Of Calif,N.A.
P.0.Box 45000 -
San Francisco, Calif. 94145

Attn: Frances A. Streets,VP.

Dear gjr:

11303, on 12/28/79 at 9:20am

recordation number (s). 11266

Sincerelyfyours,

|

Agatha L. Mergenovich
Secretary

Enclosure(s)

SE-30
(7/79)

= O — . — -



11266
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DEC 281979-0 22 M
INTERSTATE COMMERCE COMMISSION

Railroad Equipment Security Agreement and Mortgage

-«
-

THIS SECURITY AGREEMENT AND MORTGAGE is dated as

of Decemberi4, 1979, from Edward C. Barasch

(the "Mortgagor') to THE BANK OF CALIFORNIA, NATIONAL
ASSOCIATION (the "Mortgagee"). | |

WITNESSET H:

WHEREAS, the Mortgagor is justly indebted to
Mortgagee as evidenced by the Promissory Note of the Mort-
gagor (the '"Note'") payable to the order of the Mortgagee,

secured hereby, dated December 14, 79, in the principal amount

of $ 74,400.00 . Said Note and the principal and
interest thereon, and any and all extensions or renewals
thereof in whole or in part, and all other sums at any time
due or owing from or required to be paid by the Mortgagor
under the terms hereof or of said Note ére hereinafter

referred to as "indebtedness hereby secured". -

NOW, THEREFORE, the Mortgagor, és security for the

payment of all the indebtedness hereby secured and all other
obligations of Mortgagor to Mortgagee now or hereafter

| existing, present éf contingent and the performance and
observance of all the covenants and agreements in said Note
or in this Security Agréement'provided to be performed or
observed by the Mortgagor, does hereby grant, bargain, sell,
convey, confirm,ltransfer, mortgage and set o&er unto hereby
grant to the Mortgagee a security interest in, any and all
the following described property, rights and interests, and

all of the estate, right, title and interest of the Morgagor



therein, whether now owned or hereafter acquired (all of which
property, rights and interests hereby transferved, conveyed and
nortgeged is hercinaiter collectively relerocd to as the "wortg

v e

property'):

(a) The railroad cars bearing, respectively, the car reporting
marks and being leased on behalf of Mortgagor by Brae Railcar
Management, Inc. ("Brae'") under the Lease Agreement dated July 3,
1979 between Brae, as Lessor, and St. Marys Railroad Company, as

Lessee (the '"Lease'"), such cars as more particularly described on

Schedule I hereto.

(b) All accessories, equipment, parts and appurtenances apper-
taining or attached to any of the equipment hereinabove desg;ibed,
whether now owned or hereafter acquired, and all substitutions,
renewals and replacements of and additions, improvements, acces-
sions and accumulations to ény and all of said equipment, including
all additions thereto which are now or shall hereafter be incor-
porated therein, together with all the rents, issues, income,
profits and proceeds thereof; and that certain Management Agreement
dated December /A, 1979, between Mortgagor and Brae, and all

proceeds thereof.

TO HAVE AND TO HOLD said mortgaged property unto the
Mortgagee, its successors and assigns, forever, for the uses and

purposes herein set forth.

SECTION 1. COVENANTS AND WARRANTIES:

The Mortgagor covenants, warrants and agrees as

follows:

i.l The Mortgagor is the owner and is lawfully
seized and possessed of the mortgaged property and has good
right, full power and authority to convey, transfer and
mortgage the same to the Mortgagee; and such property is

free from any and all liens and encumbrances prior to or on



pavity with or junior‘ro the lien of this Security Aerce-
ment, and the Mortgagor will warrant and defend the title
thereto against all claims and demands whatscever; except,
however, that the foregoing is subject to the effect of
Mortgagor's existing Management Agreement with Brae (the

'""Management Agreement') and the Lease.

1.2 The Mortgagor will do, execute, acknowledge,
and deliver all and every further act, deed, conveyance,
transfer and assurance necessary or proper for the better
assuring, conveying, assigning and confirming unto the
Mortgagee all of the mortgaged prépefty, or property in-

tended so to be, whether now owned or hereafter acquired.

1.3 The Mortgagor will promptly pay the indebted-
ness hereby secured as and when the same or any part thereof

becomes due.

l.4 Subject to the rights and obligations of the
Lessor and Lessees under the Lease, to maintain the equip-
ment covered thereunder the Mortgagor will maintain, pre-
serve and keep or will cause the mortgaged property and each
and every part thereof to be maintained, preserved and kept
_in‘safe and good repair, working order and condition, and
will from time to time méke or cause to be made all neces-
sary and proper repairs, renewals, and replacements so that
the value and efficiency or such property shall hot be

impaired.

1.5 The Mortgagor will from time to time duly pay
and discharge or cause to be paid and discharged all taxes, -
assessments and governmental charges lawfully imposed upon
or against the mortgaged property or any part ‘thereof, and
willlnot suffer to exist any mechanics', laborers', statutory

or other lien on the mortgaged property or any part thereof.



1.6 The Morteapor will at its own expense dnly
comply with aud persorwm all the covenants and obligations ol
the Mortgagor under the Lease and will at its own expense
seek to cause the Lessees to comply with and observe all the
terms and conditions of the Lease and, without limiting the
foregoing, at the request of the Mortgagee, the Mortgagor
will at its own expense take such action with respect to eh
enforcement of the Lease, and the duties and obligations of
the Lessee thereunder as the Mortgagee may from time to time
direct; provided'that the Mortgagor shall not have any right
to settle, adjust, compound or compromise any claim against
the Lessee under the Lease without the prior written consent
of the Mortgagee. Mortgagor at its sole cost will appear
and defend every action or proceeding arising under; growing
out of or in any manner connected with the obligations,
duties or liabilities of Mortgagor as Lessor under the

Leases.

1.7 The Mgrtgagor shall not? without the.prior
consent of the Mortgagee take any action to terminate,
modify or accept a surrender of the Management Agreement, or
éonseﬁt to the creation or exiséence of any mortgage, secu-
rity interest, or other lien on any of the mortgaged

property.

1.8 The Mortgagor will furnish to the Mortgagee
such information respecting the financial condition of the
Mortgagor and his business, as the Mortgagee shall from time

to time reasonably request.

1.9 If the Mortgagor shall fail to observe and
perform any of the covenants set forth in this Section 1,
the Mortgagee may advance sums to, and may perform the same,
énd all advances made by the Mortgagee.shall, with interest
thereon at the rate then provided in the Note, and same

shall constitute part of the indebtedness hereby secured and



shall_bg payable forthwith; but no such act or expenditure
by the Mortgugee shall rolieve the Mortgagor fvow the cou-
sequence of any default.

1.10 The Mortgagor shall at all reasonable times
provide Mortgagee access to all Mortgagor's books and
records relating to the mortgaged property and disclose to
Mortgagee all information concerning the condition and
location of the mortgaged property as Mortgagee may rea-

sonably request.

1.11 Mortgagor will at all times maintain physical
'damage, fire and extended coverage insurance under a policy
(showing Mortgagee as loss payee or with a lienholder's
endorsement in favor of Mortgagee) from a reliable insurance
.company, all as shall bé acceptable to Mortgagee. The
extent of sﬁch insurance coverage shall at all times be in
an amount in excess of the amount of indebtedness hereby
secured and proof of such coverage and of its being in full
force and effect shall promptly upon Mortgagee's request

provided by Mortgagor.

1.12 The identifying number shall be as shown on
Schedule I. Mortgagor will not permit the identifying
number to be changed except in accordance with a statement
of new number to be substituted therefor, which statement
'previously‘shall have been filed with-Mortgagee and filed,
recorded or deposited on behalf of Mortgagor in all public
offices where this Agreement shall have been filed, recorded
or deposited. Except as provided in this paragfaph, Mort-
gagor will not allow the name of any person association or
corporation to be placed on any unit of mortgaged property
as a designation that might be interpreted as a claim of
ownership; provided, however, that the Lessee or successor
may cause the mortgaged property to be lettered with the

names or initials or other insignia customarily used by such



Lessee, on railroad equipment used by- it of the same or a

sl lar oype For conver teoce or identidfication.

SECTION 2. APPLICATION OF PROCEEDS O LEASES

2.1 Without regard to whether an event of default
under Section 3 hereof has occurred and is continuing,
Mortgagor agrees that it will pay over to Mortgagee all
monies (''settlement monies'") paid to it pursuant to the
Lease as settlement for the loss, theft, destruction, or
damage beyond repair of any'car or cars leased thereunder
for application, at Mortgagee's discretion to principal
and/or interest on the Note. The Mortgagor shall promptly
transmit to Mortgagee any notice or information it receives
concerning loss, theft, destrucpion or damage to cars cov-

ered by the Lease requiring settlement payment under such

Lease.

SECTION 3. DEFAULTS AND OTHER PROVISIONS:

3.1 The term 'default" for the purpose hereof

shall mean any one or more of the following:

(a) Default in the payment of principal or interest on any

of the Note when due;

(b) Default in the payment of the Note at maturity, whether

by acceleration or otherwise;

(c) Default in the due observance or performance of any
other covenant, condition or agreement required to be ob-

served by the Mortgagor in the Note or this Mortgage;

(d) Any material representation or warranty made by the
Mortgagor to the Mortgagee in writing herein or in any Loan

Agreement executed by Mortgagor in favor of Bank, or in the



Assignment or in any statement or certificate furnished by
the dorigagor to the Mosopagece iun connection with tie walilng,
of any loan or loans evidenced by the Notes, préves untrue
in any material respect as of the date of the issurance or

making thereof;

(e) The entry of a decree or order by a court having juris-
diction adjudging the Mortgagor a bankrupt or insolvent, or
approving as properly filed a petition seeking relief in
respect of the Mortgagor under the Federal Bankruptcy Act or
any other'épplicable Federal or State law, or appointing a
receiver, liquidator, assignee, trustee, sequestrator (or
other similar official) of any substantial part of the Mort-
gagor's property, and the continuance of any such decrse or
order unstayed and in effect for a.period of thirty (30)

consecutive days; or the death of the Mortgagor;

(f) The institution by the Mortgagor, of proéeedings to be
adjudiéated a bankfupt or insolvént, or the consent by it ﬁo
the institution of bankruptcy or insolvency proceedings
against it,'or the filing by it of a petition or answer or-
consent seeking relief under the Federal Bankruptcy Act or
any other applicable Federal or State law, or the consent by
it to the filing of any such petition or to the appointment
of a receiver, liquidator, assignee, trustee, séquestrator
'(or other similar official) of any'substantial part of the
Mortgagor's property, or the making by the Mortgagor of an
assignment for the benefit of creditors, or the admission in
writing of its inability to pay his debts generally as they
become due, or the taking of action by the Mortgagor in

furtherance of any such action.

3.2 Upon the occurrance of any such default, and
the continuance thereof for a period of thirty (30) days

uncured, (an "event of default') Mortgagee may exercise any



one 0Or mMore or ail, and in any order, of the remedios hero-
inafter sei lorth, it being expressly undevstood that no
remedy herein conferred is intended to be exclusive of any
other remedy or remedies; but each and every remed& shall.be
cumulative and shall be in addition to every other remedy
given herein or now or herecafter existing at law or in

equity or by statute:

(a) The:Mortgagee may, by notice in writing to thé Morxrt-

gagor, declare the entire unpaid balance of the Note tb be
immediately due and payable; and thereupon all such unpaid
balance, together with all accrued interest thereon, shall

be and become immediately due and payable;

(b). The Mortgagee, personally or by agents or attorneyg,
shall have the right to take immediate possession of the
mortgaged property, or any portioh thereof, and for that
purpose the Mortgagor shall deliver such property to the
Mortgageé, and the Mértgagee may pursﬁe the same wﬁerever it
may be found, and may enter any of the premises of the
Mortgagor, with or without notice, demand, process of law or
legal procedure, and search for, take possession of, remove,
keep and store the same, or use and operate the same until
sold; it being understood, without limiting the foregoing,
that the Mortgagee may, and is hereby given the right and
authority to, keep and store said mortgaged property, or any
part thereof, on the premises of the Mortgagor, and that the
Mortgagee shall not thereby be deemed to have surrendered,
or to have failed to take, possession of such mortgaged

property,;

(c) The Mortgagee may, if at the time such action may be
lawful either with or without taking possession and either
before or after taking posseséion, and without instituting
any legal proceedings whatsoever, and having first given

such notice of such sale as may be affirmatively required by



applicable law. sell and dispose of said mortgaged property.
or any part thereof, at public auction or private sale Lo
the highest bidder, in one lot as an entirety or in separate
lots, and either for cash or on credit and on such terms as
the Mortgagee may defermine, and at any place (whether or
not it be the location.of the mortgaged property or any part
thereof) designated in the notice above referred to. Any
such sale or sales may be adjourned from time to time by
aﬁnouncement at the time and place appointed for such saie
or sales, or for any such adjourned sale or sales, withoﬁt
further pﬁblished notice; and the Mortgagee or the holder or
holders of the Notés, or of any interest therein, may bid

and become the purchaser at any such sale;

(d) The Mort&ggee may proceed to protect and enforce this
Mortgage and the Notes by suit or suits or proceedings in
equity, at law or in pending bankruptcy, and whether for the
specific performance of any covenant or agreement herein
contained or in execution or aid of any power herein granted,
or for foreclosure hereunder, or for the appointment of a
receiver or receivers for the mortgaged property or any part
thereof, for the recovery of judgment for the indebtedness
hereby secured, or - for the énforéement of any other proper

legal or equitable remedy available under applicable law.

3.3 1If the Mortgagee shall be réceiving or shall
4have received monies pursuant to the Lease, it may from time
to time apply such monies against the next succeeding,install;
ment of interest and then against principal due on the Note,
or if proceedings have been commenced for the sale of the
mortgaged property then all sums so received and the pur-
chase money proceeds and avails of any sale of the mortgaged
property or any part thereof, and the proceeds and avails of
any other remedy hereunder, or other realization 6f the

security hereby given, shall be applied:



(a)

(b)

(c)

(d)

First, to the payment of the costs and expenses of the
sale, proceeding or other realizatién, including all
costs and expenses and charges for pursuing, searching
for, taking, removing, keeping, storing, advertising
and selling such mortgaged property or, as the case may
be, said rentals, the reasonable fees and expenses of
the attorneys and agents of the Mortgagee in connection
therewith, and to the payment of all taxes, assess-
ments, or similar liens on the mortgaged property which
may at that time be superior to the lien of this

Mortgage;

Second, to the payment of all advances made by the
Mortgagee pursuant to Section 1.9 hereof, together with

all interest therefor;

Third, to the payment of the whole amount remaining
unpaid on the the, both for principal and interest,
and to the paymént of any other indebtedness of the
Mortgagor hereunder or the indebtedness secured hereby,

so far as such proceeds may reach;

Fourth, to the payment of the surplus, if any, to the
Mortgagor, or to whomsoever may be lawfully entitled to .
receive the same, or as a court of competent juris-

diction may direct.

The Mortgagee shall not be liable for interest on

any sums held by it pursuant to this Paragraph 3.3. If

there is a deficiency, the Mortgagor shall remain liable

therefor and shall forthwith pay the amount of any such

deficiency to the Mortgagee.

3.4 Any sale or sales pursuant to the provisions

hereof, whether under the power of sale granted hereby or



pursuant to any legal proceedings, shall operate to divest
the Movigagor ol all right, title, interest, claim and
demand whatsoever, either at law or in equity, of, in and to
the mortgaged property so sold, and shall be free and clear
of any and all rights of redemption by, through or under the
Mortgagor, the Mortgagor hereby convenanting and agreeing
that it will not at any time insist upon or plead, or take
the benefit or advantage of or from, any law now or here-
after in force providing for a valuation of appraisement of
the mortgaged property prior to any sale or sales thereof or
providing for any right to redeem the mortgaged property or
any part thereof. In the event at any such sale the holder
of the Note is the successful purchaser, such holder of said
Note shall be entitled, for the purpose of making settlement
or payment, to use and appiy said Note by crediting thereon

the amount apportionable and applicable thereto out of the

net proceeds of such sale.

SECTION 4. MISCELLANEOUS:

4.1 Any notice provided for hereby or by any
applicable law to be given to the Mortgagor or Mortgagee
shall be in writing and shall be deemed to have been given
when delivered personally or when‘deposited in the United
States mail, postage prepaid, addressed to the Mortgagor at

its address set forth as follows:

Edward C. Barasch

Mortgagor:
Gale Corporation
110 Atherton Ave.
Atherton, Ca. 94025
Mortgagee: The Bank of California, N.A.

Attn: San Francisco Main Office’
400 California St.
P.0. Box 45,000

San Francisco, California 94145



4.2 The failure or delay of the Mortgagee to
tnsist in arny one ov wore instances upon the performince of
any of the terms, covenants or conditions of this Mortgage,
or to exercise any right, remedy or privilege herein con-,
ferred, shall not impair, or be construed as thereafter
waiving any such covenants, remedies, conditions or provi-
sions; but every such term, condition and covenant shall
continue and remain in full force and effect. Nor shall the
giving, taking or enforcement of any other or additional
security, collateral or guaranty for the payment of the
indebtedness secured under this Mortgage operate to preju-
dice, waive oxr affect the security of this Mortgage or any
rights, powers or remedies hereunder; nor shall the Mort-
gagee-be required to first look to, enforce or exhaust such
other or additional security, collateral or guaranties.

/ _

4.3 The unenforceabilitonr invalidity of any
provision or provisions of- this Mortgage shall not render
any other provision or provisions herein contained unen-

forceable or invalid.

4.4 All the covenants, stipulations, promises,
undertakings and_agreements herein contained by or on behalf
of the Mortgagor shall bind and inure to the benefit-of its
successors, assigns, heirs and representatives, whether so

expressed or not.

IN WITNESS WHEREOF, the Mortgagor has executed

this Railroad Equipment Security Agreement and Mortgage as

\

of the day and year first written abovp{

Vs )

%ﬁw{/{ /4%74 (.
L [a9d

Accepted by Mortgagee /

this / day of pecember -, 197

The Bank of California,
National Associatio

By M’égs

Name : Title:Vice President




SCHEDULE I

(Schedule I to Railroad Equipment Security
Agreement and Mortgage in favor of The Bank
of California, N.A., as Mortgagee, covering
two (2) 70-ton XM Boxcars described as

follows):
A.A.R. Description Dimensions Reporting
Mech : Marks
Design
™M Boxcar, 70 ton 50'6" Length XM 9099
9'6" Inside XM 9100
Width
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COUNTY OF SAN FRANCISCO )

(7]
w

On this 14th day of December, 1979, before me personally
appeared Edward C. Barasch , to me known to

be the person described in and who executed the foregoing
instrument and he acknowledged that he executed the same as

hlS free act and deed.

Notary Public

My commission expires OFFICIAL SEAL

JACICL, PIBAN
% NOTARY PUBLIC - CALIFORNIA
CRASCISC Uty

“ty comm. exphics SN 2%, 1081
va—wv’ R

STATE OF CALIFORNIA )

. ) SS.
COUNTY OF SAN FRANCISCO )

On this /8. day of December, 1979, before me personally
appeared Frances A. Streets , to me personally known,
who being ’/,me duly sworn, said thatshe is the Vice

f&Z@SiD of The Bank of California, National Association,
a national banklng association, that the seal affixed to the
" foregoing instrument is the corporate seal of said association,
that said instrument was signed and sealed on behalf of said
association by authority of its Board of Directors, and they
acknowledged that the execution of the foregoing instrument was
the free act and deed.of said association.

Notary Public

My commission expires (/M/L_Q /O, /7(3

DAVID LEWIS

CTY & COUNTY OF SAN FRANCISCO
My Commission Expires June 10, 1983
CNSSBARAENSRINATNASERARARARIRTTNANDANAERRNSRNBINNNAN
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